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Introduction: concept and limits of the right to honour 

The right to honour is configured as a fundamental right, with special protection, enshrined in 
article 18 of the Spanish Constitution of 1978. Its aim is safeguarding the dignity of the person 
against possible attacks on his or her reputation, privacy and image. 

The wording of the Constitution relates the right to honour very closely to the right to privacy 
and to one's own image, since the three rights are linked in some way to the moral integrity 
proclaimed in article 15 of the Constitution. Despite the close link between them, they are 
autonomous rights, having each of them its own substantivity, so that the appreciation of the 
violation of one does not necessarily lead to the violation of the others.  

In the act of publicizing a message which could be deemed as an attack to someone’s honour, 
there is a counterbalancing factor to assess a potential breach of this fundamental right to 
honour, which is the right of information, as enshrined in Article 20.1 d) of the Spanish 
Constitution, which may end up prevailing, as we will see below, because of its double 
significance as a right to freedom and as an institutional guarantee for public debate and the 
formation of a free public opinion, indispensable for a democratic society. 

No right is absolute, and the right to honour is no exception. In this sense, people with projection 
in the public sphere need to be aware that they may suffer a lower threshold to their right to 
honour or privacy, as there is a greater sensitivity under Spanish case law towards the protection 
of freedom of information and freedom of expression.  

The prevalence of the freedom of information is subordinated to the fact that it is not only about 
matters of public interest, but also about truthfulness: article 20.1 d) from the Spanish 
Constitution only protects truthful information. What the duty of veracity imposes is the 
obligation to exercise the diligence of a fair media professional in ascertaining the truth, since 
this contributes to the formation of public opinion1.   

In general terms, Spanish case law attributes to freedom of information an initial preference 
over the right to honour, "because of its dual character of individual freedom and institutional 

 
1 Supreme Court decision of 30 April 2013. Press conference in which the spokesman of the opposition stated that 
the mayor of Vinaròs had been invited to a trip to New York by the company that prints the local weekly. Regarding 
to the truthfulness requirement, the defendant informed the public of the true fact of the Mayor's trip to New York 
as an invitation from a media outlet, without claiming that the expenses of the Mayor's trip were paid by the weekly, 
although this consequence in the pragmatic use of language can be deduced from the term “invite”. The Court 
dismissed the claim. 
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guarantee of a public opinion indissolubly linked to political pluralism within a democratic 
State2”.  

However, from a constitutional point of view, the protection of the individuals’ fundamental 
rights (among which is the right to honour) must be the object of priority attention and can only 
be sacrificed in favour of freedom of expression and information, the exercise of which is at the 
service of the attainment of a general interest deserving of greater constitutional protection, 
such as the creation of a free public opinion, which is in accordance with a legal system that 
guarantees, as established in article 10 of the Constitution of Spain, the "dignity of the person" 
and "the inviolable rights inherent to it". 

 

Comments on the Supreme Court Rulings of 26 February and 11 March 2020 

Recently, the Spanish Supreme Court has ruled on the prevalence of the right to information in 
two judgements handed down within a few weeks of each other. In both rulings, the Court's 
criterion is the same, and they establish, once again, what requirements the information must 
meet in order not to be considered contrary to the right to honour. 

Firstly, the Spanish Supreme Court's ruling of 26 February 20203, which refers to a newspaper 
article published by El País (the Defendant) with a headline that reads: "the forensic doctor 
ignores the judge's order to examine the ETA member". The forensic doctor, despite the judge's 
order, did not travel to San Sebastian to explore personally the ETA member who kidnapped a 
prison officer, to clarify whether the kidney cancer with metastases in the brain and a lung giving 
him less than a year to live was sufficient to release him on bail, and wrote her report based on 
other medical reports that did examine the prisoner. However, the prosecutor relied heavily on 
the Plaintiff’s report to appeal the prisoner's release proposed by the Prison Service, which was 
eventually granted. The doctor sued the publisher on the grounds that the Defendant violated 
her right to honour. The Supreme Court does not consider that such a violation exists as long as 
the requirements of truthfulness, general interest of the case and proportionality are met. 

On the other hand, the Spanish Supreme Court’s ruling of 11 March 20204, which dealt with a 
report in a television program on the criminal activities of the Napolitan mafia in Spain through 
one of its clans.  The claimant appeared as belonging to this clan. The claimant, which at certain 
point ascertain point was interviewed, claimed that the report attacked his right of honour and 
could have prejudiced him in his criminal proceeding which at the time were pending for trial on 
the basis of various money-laundering offences. The Court considered that the statements had 
sufficient evidence (the fact that he belonged to this clan had been stated on a prior criminal 

 
2 Supreme Court decision of 25 March 2013. This case is a clear example where the right to honour is given precedence 
over the right to freedom of information, because the requirements established by case law are not met. It is about 
an information disseminated by the defendant that the plaintiff had sexually assaulted a minor on several occasions 
in the locality where they all reside. It is true that this information fulfils the requirement of public interest, but the 
information is not true, since the statements made were not limited to narrating facts of proven truthfulness, but the 
defendant, assuming as its own facts that had been transmitted to it by third parties, and embellishing them with all 
kinds of details, took for granted the commission of a serious crime without respecting the presumption of innocence 
and without having done the slightest work of contrast. Nor is it proportionate, since the demonstrations carried out 
involve an attack against the person, both in relation to the terms used, and in the way and form of narrating the 
news and the approach given. 
3 STS 125/2020 of 26 February 2020. 
4 Supreme Court decision 170/2020 of 11 March 2020. 
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judgement against him). The Spanish Supreme Court decision of 11 March is the most recent 
example of the prevalence of freedom of information applied by the high court since its ruling 
of 16 December 1988, in which the magazine "Tiempo" denounced certain corrupt practices by 
a police union, a doctrine that has been established and continued to be applied by numerous 
national5 and international6 resolutions.   

In both resolutions, the Supreme Court reminds us, the right to freedom of information will 
prevail provided that the requirements set out in the case law are met, which are as follows: 

1. The information communicated refers to a matter of general interest or public 
relevance: It is important that the information provided is related to a subject of general 
interest. In the ruling of 26 February, there is no controversy about the general interest 
of the case on which the information is based, since it concerns the controversy that 
arose from the conditional release of an ETA member for being ill with cancer with 
advanced metastasis, who was convicted of his participation in the kidnapping of a 
prison officer. 
 
In the case of the 11 March ruling, this is an issue that has been addressed since 2005 
and has been under investigation since then. The Court states that "the entire report, 
including the part that affected the appellant, dealt with a subject of enormous social 
repercussion such as the existence of a police and judicial investigation related to 
criminal activities (mainly money laundering through real estate deals) carried out in 
Spain (in particular in Tenerife) by members of a criminal organization known as the 
Neapolitan mafia”7. 
 

2. That the content of such information is proportional: The information may be 
expressed in hard and rough terms, but it is not licit to season it with elements that 
provide an additional vexatious tone. The Supreme Court, in its ruling of 26 February, 
states that "the requirement of proportionality does not oblige to disregard the 
conciseness of the headlines or the other particularities of the oral or written information 
language, except when, beyond the needs of conciseness of the headline, it contains 
expressions that, without direct connection with the rest of the narrative, are likely to 
create specific doubts about the honourability of persons”8. In other words, the 
expression has a direct connection with the rest of the narrative of the article and allows 
the reader to have a general idea of the information that he or she will find in the article, 
which, after all, is the existence of an unfulfilled court order for medical examination. 
 
In the 11 March judgment, the Court sets limits on how the content of the information 
is presented. The Court considered that "in the absence of insulting or unequivocally 
offensive expressions that were improperly used to communicate the disputed 
information, the aforementioned context and circumstances also allow the conclusion 
reached by the Court that the criminal charges were not harmful to the public to be 
considered reasonable, It is true that the interview was broadcast in edited form (in 

 
5 STS 18 May 1994, STS 714/1995 15 July, STS 734/2003 10 July, STS 1035/2008 20 November, STS 754/2010 1 
December, STS 776/2011 27 October. 
6 STJUE 25 de octubre 2011, eDate Adversiting vs Martínez. 
7 STS 170/2020 of 11 March point of law 3rd, 3rd paragraph. 
8 STS 125/2020 of 26 February point of law 3rd, 7th paragraph. 
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excerpts, accompanied by a voice-over), but the image of the appellant that was 
conveyed to the television audience was not far from that which any person with access 
to the same information could achieve, given the rational evidence of his criminal 
involvement that already existed at that time”9. 
 

3. Truthful information: Finally, beyond the form, the intrinsic content of the information 
requires that it be truthful (“veraz”, as opposed to true, “verdadera”). But such 
truthfulness must be understood in terms of mere plausibility after a professional 
preparation of the information allegedly prejudicial to honour. The Supreme Court, in 
its ruling of 26 February, states that the truthfulness requirement does not have to 
coincide with the fact that the information published is true, but rather requires the 
informant to have obtained the information from serious or reliable sources, and to 
have contrasted it with objective data; "When the Constitution requires information to 
be truthful, it is not depriving information that may be erroneous of protection, but 
rather establishing a duty of care on the part of the informant, who must be required to 
ensure that what he is transmitting as facts has been previously checked against 
objective data in accordance with professional guidelines and in accordance with the 
circumstances, even though the information may, over time, be denied or not 
confirmed”10. 
 
With regard to the 11 March ruling, the journalists shared the data and information 
provided by the interviewee himself, who shared with the informants that he was 
involved in criminal proceedings; "the defendants sought to obtain the version of the 
facts that the interested party had, interviewing him prior to the issuance of information 
involving him in criminal acts that were the object of a criminal investigation. 
Consequently, although the appellant is correct in stating that attributing to someone, 
even indirectly, the status of a mafia member, may damage his honour and dignity, he 
is wrong when he disregards the specific circumstances of the case. The Court of First 
Instance held that "it is the latter that determine that the accusations contained in the 
information that was disseminated about him were not prejudicial, since what was 
affirmed or insinuated by the appellant and which allowed public opinion to represent 
the interviewee as a member or a person related to a mafia organization was neither 
more nor less than what the interested party himself had admitted in previous 
interventions before other media"11. 
 

In particular, the concept of “truthfulness” and the informant’s due diligence 

The Court itself distinguishes the term "truthful" from "true". The duty of truthfulness must be 
understood as the result of reasonable diligence on the part of the informant when contrasting 
the news in accordance with professional guidelines and adjusting to the circumstances of the 
case, even though the information may be denied or not confirmed over time, and this diligence 
is lacking when simple rumours without proof or mere inventions are transmitted as true facts. 

 
9 STS 170/2020 of 11 March point of law 4th, 3rd paragraph. 
10 STS 125/2020 of 26 February point of law 3rd, 4th paragraph. 
11 STS 170/2020 of 11 March point of law 4th, 2nd paragraph. 
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The conclusions reached by the informant must be based on objective and reliable sources that 
can be contrasted and must be the same conclusions that the average viewer or reader would 
have reached with the same data. When the source providing the information is reliable, serious 
or trustworthy, further verification may not be necessary. 

The Spanish Supreme Court decision of 26 April 201712 reiterated that the duty to provide 
information does not oblige the informant to wait for the result of the criminal proceedings, nor 
can the judgment on the duty to provide information be based on data other than those known 
at the time the news were published, which for example excludes the relevance of the 
subsequent order for a provisional stay of proceedings and, finally, that the existence of a 
criminal investigation in progress constitutes an objective and reliable source for jurisprudence 
when it comes to assessing whether the informant has exhausted the diligence required of him 
when checking the news. This decision cited the Supreme Court’s decision of 30 July 2014 , which 
summarized the case law on the duty of care when dealing with information on the opening or 
existence of police or judicial investigations against the author of an alleged crime that could 
affect the public interest, insisting on the idea that although its scope of protection is more 
limited than that of freedom of expression and the presumption of innocence must be 
respected: "the protection of freedom of information is not conditioned by the outcome of the 
criminal proceedings, so that it is not an obstacle that the alleged act has not been declared 
proven in a process of this nature. On this point, it must be reiterated that for jurisprudence, the 
concept of veracity does not coincide with that of the truth of what is published or disseminated, 
because, when the Constitution requires that information be truthful, it is not so much depriving 
protection to information that may be erroneous, but rather establishing a duty of diligence on 
the informant, to whom it can and must demand that what he transmits as facts have been 
previously contrasted with objective data (sentences of this Chamber of October 21, 2008, rec. 
No. 691/2003 and November 24, 2011, Rec. No. 1756/2009)" (the underlining is ours). 

In short, the Spanish courts share the criterion of placing the right to information before the 
right to honour if the requirements examined are met. Thus, when assessing both rights, case 
law takes into account the public relevance of the matter, the public nature of the person on 
whom the criticism or opinion is expressed, especially whether or not he or she holds public 
office, as well as the form and context in which the statements that could be judged occur and 
whether such information is proportionate and truthful.  

As we have seen, case law admits those cases in which if the information published cannot be 
established or ensured to be true at the time of publishing, the media has acted diligently 
enough to believe that the information was true, having been obtained through reliable means 
and sources. Therefore, the requirement towards the media is limited to a due diligence and to 
the contrast of the information, as well as to obtain it from objective sources. In the case of the 
judgment of 11 March 2020, for example, because criminal proceedings were under way, the 
case law held that the criminal investigation itself could already be considered a reliable source 
from which to obtain information, leaving aside the future outcome of the proceedings.----------
-------------------------------------------------------------------------------------- 

 
12 STS 258/2017 of 26 April. It dealt with a newspaper article criticizing a former deputy under criminal investigation 
for corruption. Although the article contained allegations damaging to the plaintiff's reputation, the information on 
which the criticism was based was not unreasonable as the journalist based his opinion on open criminal proceedings 
against the plaintiff. The source of the information had the objective characteristics that made it reliable, serious or 
trustworthy, without the need for further verification. 


